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DATE: July 18, 2023

RE: House Judiciary Subcommittee on Courts, Intellectual Property, and the Internet Hearing on “Is
There a Right to Repair?”

Witness Panel

e Aaron Perzanowski, Thomas W. Lacchia Professor of Law, University of Michigan Law School,
Testimony

e Devlin Hartline, Legal Fellow, Hudson Institute’s Forum for Intellectual Property, Testimony

e Kyle Wiens, Co-founder and CEQ, iFixit, Testimony

e Paul Roberts, Founder, SecuRepairs.org; Founder and Editor-in-Chief, the Security Ledger,

Testimony
e Scott Benavidez, Chairman, Automotive Service Association; Owner, Mr. B’s Paint & Body Shop,
Testimony
Overview:

On Tuesday, July 18, 2023, the House Judiciary Subcommittee on Courts, Intellectual Property, and the
Internet held a hearing titled “Is There a Right to Repair?”

Please see the full details of the hearing here.

Opening Statements

Chair Darrell Issa (R-CA)

e This hearing allows the subcommittee to hear all sides of the right to repair community, especially
in aiding the economy and environment.

e There is an importance and need for the right to repair legislation as states take on the issue
individually and create a patchwork of regulation.

e The right to repair is a fundamental principle of individuals and businesses; the right to repair is
about empowering consumers, promoting competition, and extending innovation, as it can be a
key driver of growth and prosperity. The right to repair is a fundamental consumer principle.

e The right to repair needs to be balanced with a concern for safety, a prime example of this being
the factory-equipped airbags in vehicles.

e The SMART Act (H.R. 1707) is not a be-all solution but allows for comprehensive and well-thought
legislation surrounding the right to repair to be enacted and begin the process of addressing the
right to repair.

Ranking Member Henry Johnson (D-GA)

e Right to repair is a topic that touches a large number of people outside of the I.P. area, such as
environmentalists and economists, but this hearing is occurring because the right to repair also
raises concerns about design patents and patent protections of technology.

e Repair shops have become desolate; home appliances cost more to repair than to buy new; the
demise of repair has been leveled at changes in production, fully made devices and the absence of
economic incentives.

e Integrated technology into products limits the ability of repair to occur as patent protections
preempt repair and are applied outside of contemplative purpose.

e |.P. laws exist to promote innovation.
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Many products and devices fall under the breadth of Section 1201 of the Digital Millennium
Copyright Act (DMCA). A 2017 report says that section 1201A’s protections have implications in
areas far outside of the scope of copyright.

The right to repair is not limited to copyright issues but also expands into design patents and other
aspects of |.P. Considerations for patent protections and how their relation to innovation must be
made.

Full Committee Ranking Member Nadler (D-NY)

The intersection of the right to repair movement and I.P. rights is a delicate issue.

Original Equipment Manufacturers (OEMs) and repair shops have always had qualms concerning
I.P. and repair; however, as vehicles have taken on more technology, have made it harder for
repairmen to go about repairs and determining who has vehicle data access as it is both an I.P. and
privacy concern.

Most consumers simply want someone to repair their car when it breaks; OEMs have sought to
move consumers away from mechanics and towards in-house dealerships.

Software innovation is not limited to the automotive industry, the Internet of Things has prompted
new debates regarding I.P. and property repair.

Caution must be taken when amending or proposing new copyright law such that the rights of
inventors are still protected. It must be explored if needed exemptions are already outlined in
DMCA Section 1201.

Witness Testimony

Scott Benavidez

Independent body shops and mechanics are the majority of post-warranty repairs done, and the
ASA has been an advocate for the right to repair for mechanics and repair shops.

American vehicles have had large amounts of innovation over the last 20 years, and lack of access
to data inhibits the ability of repair shops. Consumers should have the choice of service and
provider, and prohibitions of access to data hinder the abilities of non-OEM shops.

The Automotive Service Association (ASA) is concerned about the impact on shops and consumers
that will result from the SMART Act and the compromise of quality and safety of parts.
Consumers lack the knowledge to understand what parts are and how they differ, and adhering to
OEM standards is the best practice. The lack of quality standards in the SMART Act could negatively
impact the quality of crash parts.

Paul Roberts

Proposed right to repair legislation has outlined firms to provide information to consumers, a
simple extension of in-firm practice.

Security threats and hackings in vehicles and other Internet of Things products have been identified
by third-party organizations, but that was not using the data that would be accessed under the
currently proposed right to repair legislation.

Copyright law does not inherently make products secure and protected.

Reforms to Section 1201 and the passage of right to repair legislation would allow for the nurturing
of a market-based response to short fallings by OEMs.
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Kyle Wiens

Manufacturers are using regulation and legislation to inhibit consumer repair and stifle a resilient
repair ecosystem.

State legislatures have begun to pass right to repair legislation, and manufacturers have fought
back, citing that non-manufacturer parties are incapable of repairing products, e.g., tractors,
phones, cars, and medical devices.

Section 1201 exemptions have previously only applied to individual consumers and did not grant
access to non-manufacturing firms to produce products or information surrounding non-OEM
repair.

Devlin Hartline

There is no right to repair as a right is a legally enforceable claim against another, and the courts
have identified that companies do not have the duty to help consumers to make repairs. While
consumers have the ability to personalize products, people have the duty not to infringe on the I.P.
rights of the companies that own the proprietary knowledge surrounding those products.

The right to repair movement requests lawmakers to create a new right at the expense of existing
rights.

Typical approaches to the right to repair are either through an edit to the copyright law or to define
the typical practice and enforcement of |.P. protections as an unfair practice.

The free-market system should not be micromanaged as proposed by current and previous right-
to-repair actions.

Aaron Perzanowski

Manufacturers are inhibiting the ability of consumers and third parties to repair property through
the leverage of I.P. rights. The right to repair is consistent with two centuries of previous I.P. law
and a large portion of the Common Law Property Doctrine.

A 1901 7™ Circuit ruling outlines how there is a right to repair under copyright law, and this was
affirmed through congressional action in Section 117C of the Copyright Act.

The U.S. Copyright Office has concluded that diagnosis, repair, and maintenance activities are non-
infringing vehicles, consumer devices, and medical equipment.

Question and Answer

Representative Scott Fitzgerald (R-WI) asked what independent repair shops’ strategies are for the
shortage of OEM parts compared to the shortage of aftermarket parts.

o Benavidez said during the COVID-19 pandemic there was a shortage of parts that has since
improved. The ASA supports a competitive marketplace, and the SMART Act does not
currently outline an apples-to-apples parts market to ensure that safety measures are met.

o Fitzgerald asked what a Memoranda of Understanding (MOU) can do concerning the right
to repair. Perzanowski said MOUs can be helpful if they have real buy-in across the industry
and have enforceable sets of legal rules. MOUs are typically designed to create good public
relations and dilute and diverge from the arguments surrounding the right to repair.

Ranking Member Henry Johnson (D-GA) asked if Perzanowski agreed with Hartline’s statement on
consumers not having the legally enforceable right to repair their property.

o Perzanowski said he takes a different avenue of definition, and the right is an affirmative
power to force another party to engage in a behavior. I.P. rights have multiple sets of
interests at risk, and there are multiple avenues that one can go about the right to repair,
such as access to tools and manufacturing information.
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Johnson asked what Congress could do to limit the scope of Section 1201. Perzanowski
said it is embodied best in previous legislation that permanently amended Section 1201
regarding repair through the act of circumvention and the creation and distribution of
tools.

Johnson asked for Hartline’s thoughts on Perzanowski’s comments. Hartline said repair and
reconstruction are different, and there is a right of I.P. owners to prevent those actions
from occurring.

Johnson asked if there is a right to prevent repair. Hartline said there is a difference
between general repair and recreation of a product. Hartline said repair supporters are
asking for design patents to be stripped under the merit of competition, and this is in
disagreement with I.P. and competition law.

e Representative Cliff Bentz (R-OR) asked what the justification of repair is when a consumer signs a
contract that discloses repair can only occur at an OEM, citing buying an iPhone from Apple.
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Perzanowski said that consumers are not typically informed about this type of practice
because the practice is meant to inhibit consumers’ knowledge and decision-making when
purchasing. Consumers engage in these product purchasings because of ‘product lock in” -
the products from one company complement each other, and therefore, consumers have
to stay dependent and loyal to that company.

Bentz asked if there has been a decline in intellectual property from companies as a result
of states putting forth the right to repair laws. Hartline said that these laws have not gone
fully into effect yet, making it hard to measure their effects. Hartline said that these laws
are most likely going to litigation as there is a conflict between federal and state law.
Hartline said, in reference to a previous question, as long as there is adequate disclosure
on contracts, consumers should inherently be aware of what they are signing.

Bentz asked what the reasoning behind the 30-month provision in the SMART Act was.
Hartline said he was not in the position to answer but commented that the 30 months
seemed to be an arbitrary number and infringed on the concepts of |.P.

e  Full Committee Chairman Nadler (D-NY) asked how the recent agreement between repair shops
and OEMs will affect consumer choices moving forward and if a patchwork of state legislation will
occur as a result.

O

Benavidez said the agreement is very beneficial to repair shops and that it is preferred that
the agreement stands on its own. Beneavidez said agreement with the OEMs is great for
them because they are going to we finally get to put to rest the fact that there is
information right that is not available. Benavidez said consumers now have the choice to
go to a repair firm that can access the data and perform services. Benavidez said the
consumer is not aware of the choices and resources the repairmen have. Roberts said the
agreement does not represent a majority of aftermarket repair and serves as a public
relations move; Roberts said that there is a preference for a state law over no law, but an
overarching federal law would be the best choice for the right to repair.

Nadler asked if the exemption process outlined in Section 1201 is working and if there is a
need to revisit and edit those processes. Hartline said using a copyrighted work for repair
is fair use is qualified for an exemption, but those exemptions are very narrowly done and
permanent exemption opens the door for piracy.

o Representative Ben Cline (R-VA) asked how Section 1201 impacts the ability of consumers to repair
proprietary software technology.

O

Perzanowski said the Copyright Office has said circumvention as a means of repair is valid
and lawful in multiple ruling iterations. Perzanowski said Section 1201 does not extend to
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tools and the means of repairing products; a consumer can repair the piece of property,
but that does not mean they know the tool or know-how to do so.

o Cline asked if trade secrets play a role in the right to repair. Perzanowski said in some cases,
trade secrets do play a role, yet not in the section of 1201 typically. Perzanowski said that
bad actors already have the tools and trade secrets; the concerns are with creating very
targeted tools for law-abiding citizens,

o Cline asked what role the Library of Congress and the Registrar of Copyright have in
granting exemptions to Section 1201 and the right to repair. Perzanowski said the 1201
process established the legality of circumvention; Congress did not give discretion to the
trafficking provision of 1201 to the Library and Office.

o Cline asked if state laws are positive or negative or complicating aspects. Perzanowski said
it is too early to tell as these laws have only recently been enacted.

e Representative Deborah Ross (D-NC) said that perspectives on the right to repair differ across
industries and that regulations on the right to repair may have to differ on the product or industry
they intend to touch. Ross asked if there should be a differing set of standards for lifesaving devices
and practical use devices, specifically referencing medical devices.

o Perzanowski said safety and security have to be important concerns no matter the party
performing the repair; Perzanowski said I.P. laws are not the mechanism to ensure safety,
and the question is rather how that is achieved. Perzanowski said concerns need to be
referred to regulatory agencies such as the FDA. Hartline said companies can parlay |.P. as
a means of repair and making more money, citing how it is a part of business practice.

o Ross asked if there were cybersecurity concerns with the right to repair. Wiens said when
information is available, repairs and research are eased and can result in greater security
as it allows people to test and identify problems.

o Representative Russell Fry (R-SC) asked how current restrictions on the right to repair restrict the
average consumer.

o Wiens said that it is not the consumer's fault, and typically inhibition on consumer ease
and experience are a fault of the product they use and lack of repair opportunities; by
promoting innovation in tools to repair products, speedy and efficient repairs would better
the consumer experience.

o Fry asked what the challenges are that customers face when trying to repair their own
devices. Wiens said that when consumers are not allowed to repair their own devices, they
face high repair costs and at times inhibit them from enjoying the product, citing how a
farmer cannot use a tractor for a week due to a faulty sensor and inability to repair on his
own.

o Fry asked what role federal legislation would have. Wiens said at the federal level, there
can be a promotion for competitive tools regulation as a result of standardization.

e Representative Zoe Lofgren (D-CA) said the DMCA focused on the piracy and theft of copyrighted
material, and a process of revision in the DMCA was due to a lack of scope. Lofgren asked if a
measure could be crafted to prohibit Trusted Platform Modules (TPMs) and if cybersecurity
provisions can be narrowly defined.

o Perzanowski said that Section 1201 has had interpretations that have expanded outside of
protections for media and mechanisms and that there is existing statutory language that
can serve as a model for future scope.

e Representative Laurel Lee (R-FL) asked what effect the passage of the SMART Act would have on
the price of insurance rates as parts and repairs become more accessible to consumers.
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Perzanowski said design patents on collision parts result in roughly responsible for $1.5
billion in added costs from OEM parts; the question of notice is not just a problem in the
automotive industry and expands into practical products as well.

Lee asked if the passage of the SMART Act would allow greater entry of mom-and-pop,
independent shops into the automotive industry and how that advantages the consumer.
Perzanowski said that there would be greater competition and lower prices as a result.
Roberts said repair legislation promotes an ecosystem of service and repair and that,
regarding the Internet of Things, as firms walk away from older devices, there becomes a
market for third parties to maintain and support technology updates while those products
are still in use.

o Representative Madeleine Dean (D-PA) asked what challenges repair shops have faced over the
last ten to twenty years facing parts acquisition and service.

©)

Benavidez said crash and electronic parts are becoming more advanced and complicated,
as a result of this, there is greater technical expertise needed to ensure safety and peace
of mind are met.

Dean asked if access to repair data would be a greater tool in assuring peace of mind and
ease in the repairing process. Benavidez agreed and said repair data is viewed by several
pairs of eyes from intake to discharge in the repair shop; access to data is key.

Dean asked if the right to repair is harmful to content creation and American businesses.
Wiens said it is a balance of big and small businesses, and small businesses need the ability
to innovate.

e  Chair Darrell Issa (R-CA) said that the Patent and Copyright Clause is the primary discussion of the
hearing. Issa asked for a definition of a ‘discovery’ as outlined by a design patent.

©)
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Hartline said a design patent is a new, original, ornamental design.

Issa asked if a part has to be purely ornamental or if the Patent Office grants patents if
there is a distinct difference from prior received requests. Hartline said he is not a design
patent expert and has expertise in utility patents. Roberts said the downstream impact on
policies needs to be discussed in the context of aftermarket automotive repairs.

Issa asked how stripped parts off near-identical models need additional, not available
software to complete a repair. Wiens said that there is a loss in full functionality between
near identical part replacements, citing screen replacements on smartphones and laptops
due to a lack of necessary software.

Issa said IBM buys back old parts from third parties to maintain systems that they have
stopped producing and repairing to keep those devices online. Issa asked how IBM can do
this but not authorize the necessary software for the third party to administer repairs.
Hartline said he was not aware of the IBM story and that it is an I.P. protection and a right
to exclude. Through that right, a firm can foster business relationships and practices as the
firm sees fit.

o Representative Glenn Ivey (D-MD) asked how firms present a problem when they start walking
away from repair obligations and how policy can address that.

O

Roberts said, in regard to cybersecurity, a market base response of maintaining the
Internet of Things would result from ease of access to repair information. As a result of
this, there is business promotion and protection; by continued repair, there is an additional
benefit of consistent security even when OEMs do not want to continually deal with older
products. Wiens said addressing security updates is becoming harder and harder as
companies turn their backs on older tech, and the way to fix that is either through extended
security coverage by the company or by placing the repairs into the hands of consumers
and third parties.
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e Representative Joe Neguse (D-CO) said Colorado has been a leader in the right to repair in the two
most recent state legislative sessions. Neguse asked about the benefits that farmers would have as
a result of greater access to the right to repair.

O

Perzanowski said a large portion of it would be cost savings both with parts and services;
in the agricultural sphere, it is also a concern of time sensitivity and when the speed at
which you can fix your tech can make or break a harvest or planting season.

Neguse asked if repair manuals are copyrightable materials. Perzanowski said copyright in
repair manuals currently is very thin as one cannot copyright facts; there is minimal
litigation surrounding repair manuals.

e Chair Darrell Issa (R-CA), referring to a previous question, asked if any of the witnesses could defend
IBM’s decision to buy back parts of older technology from third parties to administer repairs
themselves from a stance of I.P.

O

Hartline asked if it was a matter of reauthentication and reuse. Hartline said if it is, then
not so much a violation of I.P. but more that the problem pertains to being locked within
TPMs.

Issa asked if Congress had then created an impediment to the right to repair. Roberts said
yes and that if the point had been raised during the creation of the DMCA, the DMCA would
not have been drafted and passed in its current capacity.

Issa asked about constructive abandonment and if historic intent would then justify the
consumer’s rights to access that data. All witnesses agreed.

Issa asked if a consumer buys an authentic product, it is within their rights to restore and
maintain that product by any reasonable means deemed under U.S. law. All witnesses
agreed.

Issa asked if witnesses would aid and stand with the SMART Act and REPAIR Act (H.B. 906).
All witnesses agreed.

e Ranking Member Henry Johnson (D-GA) asked if there is a need for federal legislation on the right
to repair.

O

Benavidez said there would not be opposition to federal legislation but that repair shops
are functioning without it. Roberts said the legislation is severely needed due to growing
telematic systems and changes in technology in the future.

Johnson asked if software updates qualify as new creations and therefore are
copyrightable. Hartline said software updates are computer programs and therefore
qualify as literary work. Perzanowski said he agreed with Hartline’s statement but that if
those copyrights are inhibiting public interest, Congress has the discretion to amend those
rules.

o Chair Darrell Issa (R-CA) asked if giving away software has then made the copyrighted material
public domain for purposes of authentic users.

@)

Hartline said he disagreed with the premise that copyright is not right to exclude. Hartline
said when updates are made, that is not published to the public domain. Roberts said that
from a cybersecurity standpoint, these updates need to be published to maintain the
safety of older models of technology products.

Issa said the standard essential patent is not entitled to exclusion; Issa asked if an equally
standard copyright does exist when the copyright becomes essential to the continued
operation of a product. Perzanowski said that there is an existing framework through
compulsory licenses regarding compensation and access to information.
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