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EXECUTIVE SUMMARYEXECUTIVE SUMMARY
This white paper illustrates how automotive original equipment manufacturers (OEMs)
are using design patents on collision parts like steel bumpers to create a backdoor
monopoly that causes harm to consumers, local economies, and the environment. A
backdoor monopoly is a monopoly created through a series of calculated business moves
that appear benign at first glance, but ultimately extinguish competition. For OEMs, the
approval and explosion of design patents for functional parts like steel bumpers is the
catalyst for the backdoor monopoly. OEMs wield their patent rights to stamp out
competitors through expensive, tedious litigation. The most glaring outcomes of the
backdoor monopoly are higher part prices. For example, OEM patented front bumpers
are being sold up to 213% higher than their non-patented counterparts. Part supply
shortages are also becoming more common. These initial outcomes are only the
beginning of a domino effect that includes more expensive repairs, higher insurance
premiums, increased total losses, repairable vehicles in the waste stream, delayed
repairs, more dangerous cars on the road, and considerable interruptions to consumers’
livelihoods (see diagram on page 16). 

Allowing these design patents to persist, and without limits on how they can be used by
grantees, is unconscionable. Intellectual property law is meant to benefit, not harm, the
public. Transportation costs are the second highest expense for American households
after housing, and with inflation outpacing growth in household median income,
consumers cannot afford to bear the brunt of artificially high repair costs to increase car
company profits. This is especially true for low-income consumers who dedicate up to
16.5% more of their income to transportation expenses. 

The backdoor monopoly also runs counter to sustainability goals in the automotive
industry. Artificially high part prices contribute to increased total losses that funnel
consumers back into the primary market for new vehicles. The inflated demand for new
puts pressure on natural resources and increases the industry’s cradle to gate carbon
emissions - the carbon emitted during mining and vehicle manufacturing processes.
Further, more total losses means more repairable vehicles in already taxed waste
streams. 

Local and regional economies that support diverse networks of professionals and
businesses also stand to lose in the OEM backdoor monopoly. The alternative auto repair
market provides robust, reliable options that protect consumers' investments and get
them back on the road quickly. The negative impacts of the backdoor monopoly ripple
through these networks, putting economic stress on local and regional auto repair
industries already struggling in the post-pandemic economy. They cannot afford to lose
customers or profit due to artificially high repair costs and excessive wait times.

Legislators must act now to end this backdoor monopoly and protect consumers, local
economies, and the environment. They can start by supporting bills like the newly
reintroduced REPAIR Act (H.R. 906) and the SMART Act (H.R. 1707). Similarly,
reconsidering design patents for functional collision parts like steel bumpers will protect
competitive markets and benefit consumers. Consumers themselves may also consider
the merits of seeking compensation from OEMs for unduly high repair costs and total
losses. 4



The wholesale attack on the aftermarket
automotive parts industry, specifically
certified aftermarket collision parts, by
original equipment manufacturers (OEMs) is
more than a convoluted discussion of the
merits of innovation versus competition.
OEMs are creating a backdoor monopoly
that harms American consumers, puts
unnecessary stress on the environment,
and damages the integrity of our nations’
business community (Fig 1).

Figure 1. The OEM ‘Backdoor Monopoly’: A
graphic illustrating the concept of a backdoor
monopoly (term coined by Michael O’Neal of
Diamond Standard Parts, LLC) with examples
from recent events in the automotive industry.

For backdoor monopolists, taking
advantage of loosening antitrust standards
and loopholes in intellectual property law is
a lucrative business strategy that allows
them to stamp out competition and increase
their profits. This monopolistic behavior has
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detrimental social, environmental, and
economic impacts.

The particular business move tipping off this
backdoor monopoly? Design patent abuse.
For those unfamiliar, design patents are
intended to protect the way an invention
looks. The design cannot contribute to the
invention’s function in which case a utility
patent is more appropriate. Yet, remarkably,
OEM companies have been granted design
patents on a number of functional parts
whose designs serve a utilitarian role. The
most blatant example - steel bumpers (Fig
2). It seems unimaginable that bumpers -
prime functional components of cars’
collision management systems - would be
protected by design patents, especially
given OEM claims their parts provide
superior safety in the event of a collision,
transcending mere ornamental concerns.
Given the glaring nature of this example, we
will focus specifically on steel bumpers in
this white paper. Americans benefit from
affordable, certified aftermarket options for
steel bumper repair; yet, their choice is
being unduly limited by OEMs.

Figure 2. Bumpers are Functional Parts: A
graphic explaining the underlying function of
bumpers with a photo example of a steel
bumper (NHTSA).

OEMs are taking advantage of the lack of
assertiveness and detailed oversight of
intellectual property law by the United
States Patent and Trademark Office
(USPTO), and, more generally, fluctuating
attitudes on the value of competition in
American business, to dominate the auto
repair market. This position gives them free
reign to manipulate part supplies and price
gouge consumers. Alternative parts
manufacturers in the United States have
tried to limit this abuse through various acts,
bills, and litigation with little success. Still,
manufacturers, consumers, and congress
members continue to push back on this
blatant anticompetitive behavior and market
manipulation including the recent
reintroduction of legislation like the SMART
(H.R. 1707) and REPAIR (H.R. 906) acts.

The need to address the OEM backdoor
monopoly cannot be understated. Their
stealthy, anticompetitive behavior hurts
consumers in real time, setting off a domino
effect including excessive repair costs and
times, rising insurance premiums, and
unnecessary total losses that put stress on
consumers’ personal finances and threaten
their livelihoods (see page 16). Low-income
communities suffer the most in these
scenarios. This reality is entirely unjustified
given that intellectual property law was
created to benefit, not harm, the public.

The OEM backdoor monopoly also puts
needless stress on the natural environment.
The rise in parts prices, repair costs, and
ultimately insurance premiums, increases
total losses. This portion of the domino
effect has two main outcomes. First, inflated
total losses and the resultant demand for
new vehicles puts added pressure on
natural resources and balloons industry
carbon emissions. Second, it floods waste
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streams with otherwise repairable vehicles.
This situation is untenable in a time when
sustainability - a concept highlighted on
many OEM websites and news briefs - is
more important than ever.

Finally, the OEM backdoor monopoly
creates a ripple of network effects that
impact local and regional auto repair
professionals and businesses including
mechanics, repair shops, insurers, parts
manufacturers and distributors, paint shops,
and more. This intrusion damages the very
fabric of the competitive market principles
that define our economy.

In this white paper, we will illustrate the way
OEM car companies take advantage of the
ambiguities in design patent law to create a
backdoor monopoly and its sweeping
effects on the entire automotive industry, as
well consumers, local and regional
economies, and the environment.
Ultimately, we aim to illustrate how allowing
OEMs to continue to use design patents on
functional repair parts is unconscionable
and paves the way for predatory behaviors
that fly in the face of the antitrust
foundations of the American economy.
Regardless of whether these design patents
are deemed legal or not by Congress, the
American government cannot allow them to
be used to create a backdoor monopoly.
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Auto repair, including parts and service,
is a $60 billion dollar industry consisting of a
vast network of businesses and service
providers (Fig 3). As of March 2022, OEMs
represented a 64.4% share of the repair
parts market (LaChance, 2022c). In fact, the
repair industry, including both parts and
service, “account[s] for nearly half of dealer
profits in the United States, more than either
new or used vehicle sales” (Perzanowski,
2022a). Undoubtedly, it benefits OEM
companies to control the repair market.

Figure 3. The Aftermarket Part Ecosystem: A
graphic illustrating various stakeholders in the
aftermarket part ecosystem.

With this in mind, OEM companies seem to
take great care to obscure the presence of
affordable, safe alternative parts in the
repair market, lumping them in amongst
what they refer to as “counterfeit” non-OEM
parts. Certainly, all aftermarket bumpers are
not created alike. However, certified
alternative bumpers that meet the highest
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standards for crash safety cannot and
should not be lumped in with low-quality,
unregulated alternative parts. Yet, this is
exactly what OEMs do.

Certified alternative crash parts keep repairs
safe and affordable. They meet rigorous
certification standards and offer an
economical alternative to exceedingly pricey
OEM parts (Wolford). Over 128 million
alternative repair parts have been certified
since 1990 by the Certified Automotive
Parts Association (CAPA), an independent,
nonprofit certification organization. They
ensure automotive crash parts meet the
“highest standards for quality, safety, and
comparability to car company brand parts”
(Fig 4). CAPA ultimately seeks to provide
safe and affordable alternatives that “keep
cars repairable” (CAPA, 2023). And while
“keeping cars repairable” may seem like a
strange phrase, we will examine the
connection between rising part prices and
increasing vehicle total losses in the coming
sections.

OEM companies regularly undermine these
alternatives in the press, attempting to instill
fear that all alternative parts are dangerous,
cheap, foreign products that pose a great
threat to the “unknowing American public”
(Replacement Parts Bill HR 305 Testimony,
2010). And while uncertified, problematic
parts do exist in the marketplace, repair
shops and consumers can depend on
organizations like CAPA and their distinctive
quality seals to ensure cars are repaired to
the highest standards (Rajal, 2021).

As certified alternative parts have increased
in the marketplace, OEM design patents on
collision parts have also skyrocketed,
creating a new barrier for certified
alternative part manufacturers. In this next

section, we will illustrate how ambiguities in
intellectual property law facilitate the OEM
backdoor monopoly.

Figure 4. The CAPA Certification Process: A
graphic illustrating the CAPA certification
process (data source: CAPA 2023).
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OEMs have made a lucrative business
out of upsetting the delicate balance
between intellectual property and
competition in the automotive industry.
Leveraging ambiguities in patent law and
fuzzy concepts like ‘innovation’, car
companies have been able to stamp out
competition from alternative repair part
manufacturers. Since the early 1990s,
OEMs have been attempting to expand their
intellectual property rights and increase their
already dominant market share (Wansrath,
2010). Although Congress initially rejected
their proposals, more recently, OEMs' have
been able to secure questionable design
patents that allow them to enact a “war of
attrition'' on infringers (Perzanowski, 2022b)
and ultimately construct a backdoor
monopoly.

Unfettered competition is the foundation of
the American economy. Dating back to the
first antitrust law, the Sherman Act of 1890,
Congress has sought to deter unreasonable
monopolistic market behavior “to protect the
process of competition for the benefit of
consumers” (FTC 2023). Subsequent acts
like the Federal Trade Commission Act and
the Clayton Act of 1914 strengthened
antitrust resolve. Nonetheless, it was left up
to courts to decide whether a behavior is
“unreasonable.” To do so, Congress needs
evidence that a company has “market
power” that gives them “the ability to raise
prices higher than a competitive market
would sustain” (Perzanowski, 2022b). Even
when these conditions are met, companies
are rarely held accountable due to the
various loopholes available to distort the
market in their favor such as, in our case,
ambiguities in design patent law.

Intellectual property legislation like patent
law has a rich history in American business.
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The first intellectual property clause was
drafted in 1787 to assert that people should
own the products of their intellectual and
creative labor. This concept “has long had
considerable currency in American” (Fisher,
1999). There are three main types of
patents that entities can apply for - utility,
design, and plant (not covered here). Each
category has its own criteria, application
process, and rejection rate (Fig 5). Utility
patents protect the function or use of an
article of manufacture, while design patents
protect nonobvious, ornamental features of
them (USPTO, 2023). Design patents
cannot be used to “protect primarily
functional elements of an invention” (Adam,
2019; Neuworth et al., 2022). Therefore, if
the design is essential to the use of the
invention or improves its use, then it is not,
and should not be, eligible for a design
patent (Ruben, 2021; Adam, 2019; Kaplan,
2019; Wansrath, 2010). Yet, OEMs often
make utility claims for crash parts protected
by design patents (Fig 6).

Figure 5. Utility v Design Patent: A graphic
illustrating the differences between design and
utility patents and their application processes
(data source: Lin, 2023).

Figure 6. OEM Utility Claims for Part Designs: In
Their Own Words: A graphic with excerpts from
OEM and certified OEM dealers on the utility
components of their design patent protected
parts (data sources: Nissan Parts Plus, 2023;
Ford, 2023; GM, 2020).

Since the late 1990s, OEMs have been
obtaining design patents on vehicle
subcomponents like collision parts at an
unprecedented rate (Wansrath, 2010; Fig
7). GM, for example, has been granted an
average of 97 design patents per year from
2010 to 2019. As of March 2023, they list
3,812 active design patents on their website
for repair parts, 73 of which are bumper
components including steel bumpers. Irwin
argues patenting fractions of machines like
vehicle parts with “no meaningful
independent use” strays from the concept of
‘article of manufacture’ that is the foundation
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in design patent law (2021). It is also a
significant departure from personal property
laws that dictates that “after the first sale of
a copyrighted, patented, or trademarked
product, the initial rights holder has no
power to restrict its subsequent disposition,
nor can they interfere with efforts to repair
that product” (Perzanowski, 2022). This
exhaustion rule is the basis of consumers’
“right to repair” (Fig 8). Without this
protection, OEMs can (and have) create
tying arrangements that bind “repair parts
and services to the original equipment
purchase,” an act that violates the Sherman
Act (Sarnoff, 2022; Fitzpatrick, 1989).

Figure 7. OEM Design Patents Obtained by
OEM Companies from 2017-2022: A bar chart
illustrating the percent increase in design
patents obtained for replacement parts over
from 2017 to 2022 (data source: Sarnoff, 2022).

So, why the increase in design patents
now? The wavering rigor in design patent
law is at least partly to blame. Since the first
patent law came on the scene 1842, the
strength of patent law has waxed and
waned, however, the general trend has

been lowering the bar for nonobviousness
(Perzanowski 2022).

Figure 8. The Right to Repair: A graphic
explaining the main arguments and concepts
underlying the broader right to repair movement
(data source: Perzanowski 2022a; 2002b; Gillis
in Design Patents and Auto Replacement,
2010).

The Federal Trade Commission (FTC) has
recognized that OEM design patents have
created a power imbalance in the repair
market (2021). Design patents not only
shield OEMs from the competitive forces of
the aftermarket, but also allow them to
make infringement claims that stifle certified
part manufacturers that keep prices down to
the benefit of consumers. Alternative crash
parts like steel bumpers are required by
insurers to adhere to the design specs of
the original part, creating a catch-22 for
alternative manufacturers who risk
infringement. Not to mention, courts have
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slowly trended towards favoring patentees
in these cases (Perzanowski, 2022a;
2022b), leaving the door wide open for a
backdoor monopoly. This trend is likely the
result of the “the sharply different densities
of the ‘interests’ on opposite sides of
intellectual-property issues, combined with
the important role played by organized
interest groups in American politics, means
that, more often than not, the proponents of
expanded entitlements will win out” (Fisher,
1999). This puts companies like OEMs
ahead of American consumers who are
intended to be the primary benefactors of
intellectual property law (Perzanowski,
2022b; Stutz, 2018).

OEMs adamantly defend their questionable
design patents, suggesting that alternative
parts companies must “earn a place in the
market” through investment in original
designs, engineering processes, and testing
protocols (Wansrath, 2010). Yet,
manufacturers of certified, non-OEM steel
bumpers do invest in testing protocols and
third-party certifications as illustrated by the
number of CAPA certified parts. OEMs’
research and development claims are
similarly opaque. Are OEM research and
development expenditures for collision parts
in the secondary market separable from
those OEM companies spend on car design
and safety to attract sales in the primary
market? It is an attractive argument, but
lacks substantial evidence. Regardless,
non-OEM manufacturers are required to
adhere to requirements for “equivalency or
like-kind quality” that already exist,
preventing any innovation or design
modification that might be the product of
such expenditures (Albright, 2009). OEMs
have also argued that without patent
protection, they would have little incentive to
innovate and improve vehicle design and

safety. This position is worrying, given it
suggests that consumer safety and
satisfaction are only important for OEMs
when they are profitable.

Innovation is indeed a fundamental value in
American business, but as Fitzpatrick notes,
“we want to reward and incentivize
innovation without creating monopolies that
take advantage of consumers” (1989).
Perzanowski calls OEM arguments around
innovation a “smokescreen, obscuring an
anticompetitive agenda” (2022b) that
underscores a broader trend in declining
competition in the United States industries.
This pattern has worrying consequences for
consumers who depend on competitive
pressure in the market to keep prices low
and protect their investments.

Litigation and a “War of Attrition”

The proliferation of design patents on crash
parts has emboldened OEM companies to
take legal action against alternative part
companies and regularly attack their
reputations (Federal Trade Commission,
2021). This “war of attrition," as
Perzanowski calls it, can play out in two
ways (2022b), both illustrating the power of
the OEM backdoor monopoly. In the first
scenario, OEM companies use their patent
rights to sue competitors who, unable to
absorb costly legal fees, are put out of
business. In the second scenario, OEMs
force companies into partnerships with
uneven power dynamics that favor and
protect the OEM bottomline (Upcounsel;
Perzanowski, 2022b). The recent LKQ and
GM patent license agreement and
subsequent litigation provides a powerful
case study for how the latter scenario plays
out.
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LKQ, an aftermarket parts distribution
company, and GM entered a nine-year
design patent license agreement in 2013,
allowing LKQ to manufacture and sell
alternative parts based on design patented
GM replacement parts three years after the
OEM versions entered the market. The
agreement included a royalty paid to GM for
each sale of a covered patented part (LKQ
v. GM, 2021). It became obvious that the
partnership had entered rocky territory when
suppliers and consumers noticed they were
unable to source alternative parts from LKQ
for GM models newer than 2018, cementing
the backdoor monopoly.

According to published documents, LKQ
and GM had begun renegotiating their
contract in 2017. However, negotiations
broke down after GM attempted to alter the
terms in ways LKQ seemingly found
untenable to genuine competition. In
response, GM contacted a third-party
electronic parts ordering platform, Certified
Collateral Corporations, in March 2019
alleging that LKQ was infringing on their
design patents for repair parts, despite
many of the reported parts being covered in
their still active agreement. This action was
interpreted as a baseless attempt to
damage LKQ business relations and
pressure them into unfair agreement terms
(LKQ v. GM, 2023; CollisionWeek, 2020; Fig
9). In response, LKQ filed a lawsuit seeking
protection from infringement claims for the
parts covered in their original design patent
license agreement. They also sought a
reappraisal of the design patents on
functional, alternative parts (LKQ v. GM,
2020). LKQ ultimately failed to convince the
courts that these design patents were
invalid after a hearing and appeal (LKQ v.
GM, 2023; Fig 9).

Figure 9. The LKQ V GM: The Timeline: A
timeline of the events leading up to the litigation
between GM and LKQ (data source: LKQ v. GM,
2023; LKQ v GM, 2021; CollisionWeek, 2020).

This new judgment sets a dangerous
precedent for further exploitation of patent
law. When OEMs are permitted to
undermine pro-consumer partnerships and
weaponize intellectual property law, it
creates a backdoor monopoly - a
duplicitous, anti-competitive environment
shielded by seemingly lawful claims. Given
the power intellectual property rights grant
patentees, and OEMs’ desire to control the
repair parts market, this behavior can be
seen as a blatant attempt to further
monopolize the repair parts industry. This
move has sweeping impacts on consumers,
the environment, and small businesses. In
this next section, we will illustrate how it
impacts American consumers, specifically.
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The OEM backdoor monopoly harms
consumers. Our research unveils a
detrimental domino effect that is set off by
OEMs’ profiteering in the repair market (Fig
10), specifically price gouging. As
Fitzpatrick notes, “There can be no doubt
that the immediate consequence of the
reinstitution of a crash parts monopoly will
be sharply increased part prices. Why else
would the auto manufacturers be pressing
so strongly to eliminate the competition?”
(1989). Without competitive pressure from
alternative parts manufacturers, OEMs can
(and seemingly have) raise replacement
part prices. CollisionWeek reports that as of
2022, replacement price parts were already
22% above 2019 levels, and while supply
chain and labor issues may partially explain
some increases, some patented OEM
replacement parts have more than doubled
in price (2022b; Fig 11). Kinsella of the
Center for the Study of Innovative Freedom
refers to this as a “patent-protected cash
grab” (2013). Repair appraisals reflect these
increases. Gotsch reports, as of 2021,
repairable claim costs were up 14.7% from
2019 levels. They attribute these increases
to higher part prices, labor costs, increased
vehicle ages, and part complexities of
newer vehicles (2022).

Higher crash parts prices undoubtedly lead
to more expensive repairs and a decrease
in the supply of crash parts, but they also
result in more vehicle total losses (and
outstanding loans for vehicle owners),
higher insurance premiums, more unsafe
cars on the road from delayed repairs,
faster vehicle depreciation, and prolonged
interruptions to Americans’ livelihoods
(Perzanowski, 2022b; Deventer and Sham,
2022; Gotsch, 2022).
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Figure 10. The OEM Backdoor Monopoly Domino Effect: A graphic illustrating how design patents
influence consumers, small businesses, and the environment (data sources: Perzanowski, 2022b;
Deventer and Sham, 2022; Gotsch, 2022).

16



With supply chains already taxed, fewer
replacement part options for consumers
leads to part delays, longer repair and car
rental times (if getting a rental is even an
option) (CollisionWeek, 2022a). As
Perzanowski notes, “...charging high prices
for parts and service or mak[ing] parts
harder to find and services longer to
complete in order to de-incentivize repair”
(2022b). This scenario benefits OEMs who
capture increased profits from the sale of
expensive crash parts for repairs, as well as
new vehicles after unnecessary total losses
thanks to their ability to close the
“replacement-repair gap” (refer back to Fig
8).

OEMs adamantly deflect criticism over
rising part prices and how they influence
insurance premiums, arguing that
consumers have no assurance that potential
savings from lower part prices would be
passed onto them by their insurers. Yet, as
Wansrath notes, insurance companies
compete with one another to attract
customers through their premium prices,
making this argument less likely (2010).
Further, the presence of alternative crash
parts is already keeping insurance
premiums lower for consumers. Sarnoff
estimates that without these alternatives,
consumers would lose approximately $1.5
billion dollars each year (2022). Still,
insurance prices are rising, and OEM
patented part prices are at least partly to
blame (LaChance, 2022b). For instance, the
states like North Carolina are already filing
requests to raise private passenger auto
insurance 28.4% beginning October 2023
(CollisionWeek, 2023a).

Even last year, Allstate premiums for
passenger vehicles were up 13.3% in the
fourth quarter of 2022 (CollisionWeek,

Figure 11. A Patent Protected Cash Grab:
Tables comparing the prices of patented and
unpatented front bumpers for GM and Ford.

2023b). These rates are only expected to
fall if the overall cost of repairs falls
(LaChance, 2022a; Fig 12). This includes
not only part prices, but also the time
needed for rental vehicles, which may not
be covered in many consumers’ car
insurance plans (CollisionWeek, 2022a).
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Figure 12. More Patents, Higher Insurance
Rates: Two charts illustrating the changes in
design patents and insurance rates between
2017 and 2022. Note: This figure does not
suggest causation (data sources: Sarnoff, 2022;
LaChance, 2022b; CollisionWeek, 2023b).

The rising costs for repair and insurance
negatively impact consumers. For American
households, transportation is the second
highest expenditure after housing. In 2021,
households spent an average of $10,961.18
on transportation with maintenance and
repairs and insurance accounting for almost
a quarter of those expenses ($2,503 on
average). However, the burden of

transportation expenses is not felt equally
among Americans.

Figure 13. The Burden of Transportation
Expenses Is Not Felt Equally by All Americans:
A graphic illustrating the percentage of income
different income quintiles devote to
transportation expenses (data source: Bureau of
Transportation Statistics, 2022).

While Americans in the lowest income
quintile technically spend less on
transportation than those in the highest
($4,273 vs $19,204), households in the
lowest income quintile actually spend about
26.9% of their income (after taxes) on
transportation, while those in the highest
only spend 10.4% (USDOT, 2021; Fig 13).
The Bureau of Transportation Statistics
notes, “On a per-vehicle or per-worker
basis, transportation spending is very
similar for workers in different income
quintiles, despite major differences in
income” (2022). Clearly, rising
transportation costs disproportionately affect
low-income Americans. The same can be
said for Americans living in rural versus
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urban areas - on average, rural households
spend 4.1% more of their income on
transportation.

Low-income Americans not only pay a
higher percentage of their income on
transportation, but with insurance premiums
rising, they are often forced to opt for higher
deductibles with more upfront repair costs
and fewer benefits like rental
reimbursement (Design Patents and Auto
Replacement Parts, 2010). In the case of
unforeseen costs like collision repairs, they
must respond “actively and strategically”
with negative consequences to other
expense areas (Agrawal et al., 2011). They
shoulder this burden while also dealing with
considerable interruptions to their
livelihoods. In the case of unnecessary
totals, low-income consumers are often left
without crucial transportation and saddled
by debt on cars they can no longer use
(Sarnoff, 2022). Total losses serve as a
lucrative funnel that brings consumers back
into the primary market at the loss of their
hard-earned investments (Fig 14).

This scenario proves even more abhorrent
when we place it in the context of the
broader economy. With the poverty
threshold climbing, inflation rising, and the
cost of living steadily growing, more and
more Americans are finding themselves
struggling to get by. Although median
household income has grown, it fails to
offset inflation, translating to less real
income for more rising expenses including
transportation (Bureau of Transportation
Statistics, 2022). Allowing these costs to
inflate to serve the OEM bottomline is
unconscionable.

Fig 14. Total losses Benefit OEMs at the Loss of
Consumers and the Environment: A graphic
illustrating the impacts of total losses on different
stakeholders (data source: Sarnoff, 2022;
Allstate, 2022).

In the next section, we will consider how the
OEM backdoor monopoly not only directly
affects consumers directly, but also
indirectly by damaging the natural
environment.
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The backdoor monopoly not only affects
consumers, but also has devastating
environmental impacts. Disincentivizing
repair through prohibitive repair costs
leaves a trail of environmental damage
including avoidable greenhouse gas
emissions, increased demand for natural
resources, and unnecessary waste - all to
create a new version of something that
would have been easily repaired without
OEMs’ influence.

Vehicles have an entire life cycle that begins
when the first iron ore or barrel of oil is
mined from the ground. These raw
materials, along with aluminum, glass, and
rubber, must then be processed into usable
forms (such as steel and plastic) that can be
assembled to create passenger vehicles.
This manufacturing life cycle is referred to
as its “cradle to gate” life cycle and
accounts for up to 20% of the emissions
emitted across a vehicles’ entire life cycle
(Fig 15). For example, the manufacturing of
an economy-size internal combustion
engine car will produce 6 tonnes of carbon
before it has even been driven off the car
lot. For high-end SUVs, the number is as
much as 35 tonnes of carbon (Berners-Lee,
2020). To illustrate this amount, consider
that in America, the average vehicle with a
fuel economy of 22 miles per gallon that is
driven 11,500 miles per year will emit 38
tonnes of carbon during operation across its
entire lifespan (EPA, 2022).

As Kong et al. notes, “decarbonizing the
supply chain is a systemic problem” (2021).
Since 2006, 1.2 billion cars have been sold
in the world and that number is expected to
grow. Incentivizing affordable repair creates
a necessary pressure release valve to
reduce this number and, ultimately,
manufacturing emissions. Berners-Lee and
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Clark (2010) agree: “Unless you do very
high mileage or have a real gas-guzzler, it
generally makes sense to keep your old car
for as long as it is reliable – and to look after
it carefully to extend its life as long as
possible. If you make a car last to 200,000
miles rather than 100,000, then the
emissions for each mile the car does in its
lifetime may drop by as much as 50%, as a
result of getting more distance out of the
initial manufacturing emissions.” Repair
plays a key role in getting vehicles to
200,000 miles and offsetting those “cradle
to gate” emissions. Given OEMs’ growing
dedication to (and marketing dollars spent
on) sustainability, it would behoove them to
make repair more, not less, desirable.

Figure 15. Vehicle Cradle-to-Gate Emissions: A
graphic illustrating the amount of carbon
released (depending on the size of the car) as a
result of different activities during the
manufacturing process for an internal
combustion engine vehicle (data source: EPA,
2022; Berners-Lee, 2020).

Stymying new vehicle production will
similarly reduce pressure on critical natural
resources like water (Fig 16). On average,

4,000 liters of water are used throughout the
production of a single vehicle for processes
like “surface treatment and coating, paint
spray booths, washing, rinsing, hosing,
cooling, air-conditioning systems and boiler”
and the manufacturing of component parts
((Ecolab, 2019; Isaiah, 2014). In a world
where one in ten people do not have access
to fresh water, safeguarding the future of
this resource is crucial (American Charities,
2023).

Figure 16. Natural Resources Used to Create a
New Vehicle (data source: World Steel
Association, 2023; Ducker Carlisle, 2019;
Ecolab, 2019; Tullo, 2017).

Similarly, preventing repairable vehicles
from entering the waste stream is crucial to
protecting the air, water, and soil from
pollution and offsetting carbon emission
from production. In the United States,
approximately 1,200 kt/year (thousands of
tons per year) of waste steel sheet is
created per year and this number is
projected to increase (World Steel
Association, 2023). The Environmental
Protection Agency does provide guidelines
for proper disposal and recycling of end of
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life vehicles (ELVs). However, recycling still
only accounts for 17% of total waste
disposal for vehicles. This small percentage
is further threatened by the growing
complexity of parts and the increased use of
composite materials that make recycling
and remanufacturing a more energy and
labor intensive (and cost prohibitive)
process (Abdullah, 2021). It is incredibly
important to regulate behaviors that
needlessly add repairable automobiles to
the waste stream.

Ultimately, when we look from the
environmental lens, it is clear that
affordable, accessible repair is not only an
investment in our personal assets, but it is
an investment in our shared future on the
planet. OEMs are creating a needless
throwaway culture with their profiteering that
further exploits the natural environment and
hurts us all. Addressing the backdoor
monopoly and the war on repair is crucial to
ending this vicious cycle and its deleterious
environmental effects.

In the next section, we will explore how the
OEM backdoor monopoly impacts local and
regional economies that host robust
networks of auto repair professionals and
businesses.
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According to the Insurance
Information Institute, “a monopoly in the
market for crash parts results in an
unambiguous economic loss to society”
(2013). Indeed, secondary markets like the
market for alternative collision repair parts
represent a large portion of the economy
and sustain networks of jobs from parts
manufacturing and distribution to auto body
repair shops. Their economic activity
bolsters the American economy (Fig 17;
Perzanowski, 2022b). High part prices and
part delays from the backdoor monopoly
threaten these jobs and weigh heavily on
low- and middle-income business owners
who are more likely to be impacted by these
changes (Perzanowski, 2022b). Increased
costs mean higher prices or lower profits at
auto body shops. Further, delays and
scheduling backlog (averaging over 3
weeks nationally) hurt businesses and
professionals who depend on reliable repair
networks so they can keep consumers on
the road (Gotsch, 2022).

Fig 17. Local and Regional Economies Benefit
from Repair: A graphic illustrating some of the
local businesses and professionals that benefit
from a diverse repair market.
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These delays are not only due to decreases
in alternative sources for repair parts as a
result of the backdoor monopoly, but also
OEM components getting stuck overseas.
This reality is surprising given that much of
the OEMs’ arguments against alternative
repair parts centers on their foreign
provenance (whether true or not). While
foreign manufacturers do play a role in the
alternative part supply chain, they also play
a large role in OEM part supply chains
(Fitzpatrick, 1989). For example, Chevy
“sources parts from five Mexican
companies, four Japanese companies,
three companies each in Canada and
Brazil, two each in South Korea and France,
and individual partners in Argentina,
Colombia, Ecuador, Egypt, Hungary, India,
and Thailand” (Hawley, 2021). In fact, to be
considered “Made in the USA” vehicles only
have to be more than 50% produced in the
US or Canada (Hawley, 2021). Automobiles
are truly global products. OEM
fear-mongering around foreign parts given
their participation in foreign marketers and
the presence of certified, USA-made
alternatives is hypocritical and xenophobic.

Ultimately, alternative auto repair supports
robust, diverse local and regional
economies that provide affordable options
to consumers. The OEM backdoor
monopoly reduces these options and
creates consumer dependence on singular
sources. Limiting the anticompetitive
behavior of OEMs supports the businesses
and professionals that protect consumers’
investments, keep repair prices low, and
contribute to local and regional economies.
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Steel bumpers should not be governed
by design patents. They are functional
components of a collision management
system that protects vehicle passengers in
the event of an accident. Further, they are
one of the most commonly damaged vehicle
parts in the event of a collision. Given the
high demand for bumper repairs and the
role of steel bumpers in passenger safety, it
is crucial to prevent price gouging on these
parts and ensure an abundant and diverse
collision part supply stream. A robust,
competitive repair parts market rich with
certified alternatives will help achieve this
goal.

The FTC should continue to expose OEMs’
practices for what they are - unfair and
unconscionable. Price gouging and its
domino effect causes substantial injury to
consumers without any extraordinary
benefits to offset these impacts. The FTC
should initiate investigations into OEMs’
anti-repair behavior and place limits on their
market power. We believe reconsidering the
presence of and/or protections around
design patents on steel bumpers is a logical
and critical first step.

Congress must reconsider their position on
bills like the REPAIR Act (H.R. 906) and the
SMART Act (H.R. 1707) that seek to
address the repair parts monopoly that has
been carefully constructed by OEMs and
aided by ambiguities in intellectual property
law (Fig 18). Both of these bills have
recently been reintroduced to the 118th
Congress. The SMART Act, in particular,
offers legislators an opportunity to loosen
the stronghold the OEM backdoor monopoly
has on the automotive repair industry by
reducing OEM design patent protection on
collision parts from 15 to 2.5 years. This
compromise is a positive step towards a
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renewed dedication to antitrust sentiment in
American business.

Figure 18. Legislation in Support of the Right to
Repair: A graphic illustrating the goals of the
recently reintroduced SMART and REPAIR Acts
(data source: Perzanowski, 2022a; Sarnoff,
2022).

Protecting OEM profits does not justify the
impact this monopolistic behavior has on
consumers, especially those in low-income
communities. As the FTC noted in their
report, Nixing the Fix, the arguments OEMs
make in their defense lack evidence and
substance and do not justify these impacts
(FTC, 2021). Further, there is no data to
support the claims that alternative parts are
less safe or lower-quality (Perzanowksi,
2022b). OEMs use these deflections to
avoid accountability for their manipulative
and monopolistic behavior.

Given the critical impact the backdoor
monopoly has on consumers, Americans
could also reasonably seek compensation
from OEMs for price gouging and its

impacts on insurance rates. A good
example is Tesla owner, Virginia M.
Lambrix, who recently filed a lawsuit
seeking class action status in response to
Tesla’s repair practices. Consumers of
other car makers could make similar
arguments regarding how OEMs have used
their market power to create a backdoor
monopoly in the automotive repair market.

Ultimately, the backdoor monopoly hurts
consumers, the environment, and local and
regional economies and has sweeping
impacts across the entire secondary market.
It threatens American livelihoods and puts
pressure on vulnerable consumers’
finances. It contributes to wasteful and
extractive environmental practices,
increases carbon emission from vehicle
manufacturing and resource extraction, and
adds repairable vehicles to waste streams.
It actively threatens American jobs and local
economies bolstered by secondary markets.
Allowing OEMs to continue to build their
empire, unchecked, is unethical. We must
firmly replant our feet in the fertile soil of
competition and protect the values and
principles that safeguard the public, the
environment, and the economy.
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